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natole France, alate 19th and early 20th century Frenchwriter, urbanecriticand
A Nobel Prize winner penned: “It is human natureto think wisely andto actinan

absurd fashion.” 1 Little could Franceforeseethat he would decades|ater capture the essence

of plaintiffs’ counsel’s“Rambo” style discovery tacticsin thislitigation.
. INTRODUCTION

This matter is before court on its own initiative. On October 4, 2000, defendant
Commercia Financial Corp. (*CFC”) filed aMotion for Expedited Relief Pursuant to Federal
Rule of Civil Procedure 57. In support of its motion and request that trial be set for an
available day immediately after the court rules on its motion for summary judgment, CFC
recounted a discovery objection asserted by plaintiffs St. Paul Reinsurance Company, Ltd.,
CNA Reinsurance Company, Ltd., and Zurich Reinsurance (London) Limited (“ plaintiffs’) in

this case to demonstrate to the court that plaintiffsintend to make every issue as burdensome

1A natole France (1844-1924)—pseudonym for Jacques Anatole Francois
Thibault—was one of the major figures of French literature in the late 19th and
early 20th centuries. Hewas awarded the Nobel Prizefor Literaturein 1921. See
<http://www.kirjasto.sci.fi/afrance.htm>. Other variationsof theaphorisminclude:
“It is human nature to think wisely and act foolishly;” and “It isin human nature to
think wisely and to act in an absurd fashion.”
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aspossiblefor CFC, thusjustifying CFC’ sMotion for Expedited Relief. Asaresult, the court
became aware of the objectionsto thediscovery requestsasserted by theplaintiffsinthiscase.
In almost every respect, as will be demonstrated below, each objection asserted by the
plaintiffs is boilerplate, obstructionist, frivolous, overbroad, and, significantly, contrary to
well-established and long standing federal law. Thiscourt will not tolerate such an egregious
abuse of thediscovery process. Therefore, inorder to curb the abuse of discovery inthiscase,
the court has taken up this matter sua sponte pursuant to Rule 26(g) of the Federal Rules of

Civil Procedure.

II. LEGAL ANALYSS
A. Scope of Discovery
The scope of discoverableinformationisdelineatedin Rule 26 of the Federal Rules of
Civil Procedure. Rule 26(b)(1) providesin relevant part:

Partiesmay obtaindiscovery regarding any matter, not privileged,
whichis relevant to the subject matter involved in the pending
action, whether it relates to the claim or defense of the party
seeking discovery or to the claim or defense of any other party,
including the existence, description, nature custody, condition
and location of any books, documents, or other tangible things
and the identity and location of personshaving knowledge of any
discoverable matter. It is not ground for objection that the
informationsought will beinadmissibleat thetrial if information
sought appears reasonably calculated to lead to the discovery of
admissible evidence.

FED.R.CIV.P. 26(b)(1). Inorder tofulfill discovery’s purposesof providing both partieswith
“information essential to the proper litigation of all relevant facts, to eliminate surprise, and
to promote settlement,” the discovery rules mandate aliberality in the scope of discoverable
material. Jochims v. Isuzu Motors, LTD., 145 F.R.D. 507,509 (S.D. lowa 1992) (citingInre
Hawaii Corp., 88 F.R.D. 518, 524 (D. Haw. 1980)); see also Seattle Times Co. v. Rhinehart,



467 U.S. 20, 34 (1984) (“Liberal discovery isprovided for the sole purpose of assisting inthe
preparation and trial, or the settlement, of litigated disputes.”); Oppenheimer Fund, Inc. v.
Sanders, 437 U.S. 340, 351 (1978); SDI Operating Partnership, L.P. v. Neuwirth, 973 F.2d
652 (8th Cir. 1992); Lozano v. Maryland Casualty Co., 850 F.2d 1470, 1472 (11th Cir.
1988); Gary Plastic Packaging Corp. v. Merrill Lynch, Pierce, Fenner & Smith, Inc., 756
F.2d 230, 236 (2d Cir. 1985); Miller v. Pancucci, 141 F.R.D. 292, 298 (C.D. Cal. 1992)
(stating that the federal policy of discovery is aliberal one). Thus, aslong as the parties
request information or documentsrelevant to the claimsat issuein the case, and such requests
are tendered in good faith and are not unduly burdensome, discovery shall proceed. M.
Berenson Co., Inc. v. Faneuil Hall Marketplace, Inc., 103F.R.D. 635, 637 (D. Mass. 1984).

The party resisting production bears the burden of establishing lack of relevancy or
undue burden. Oleson v. Kmart Corp., 175 F.R.D. 560, 565 (D. Kan. 1997) (“ The objecting
party hasthe burden to substantiateits objections.”) (citing Peat, Marwick, Mitchell & Co. v.
West, 748 F.2d 540 (10th Cir. 1984), cert. dismissed, 469 U.S. 1199 (1985)); accord G-69
v. Degnan, 130 F.R.D. 326, 331 (D.N.J. 1990); Flora v. Hamilton, 81 F.R.D. 576, 578
(M.D.N.C. 1978). The party must demonstrate to the court “that the requested documents
either do not come within the broad scope of relevance defined pursuant to Fed.R.Civ.P.
26(b)(1) or else are of such marginal relevance that the potential harm occasioned by
discovery would outweigh the ordinary presumption in favor of broad disclosure. . ..” Burke
v. New York City Police Department, 115 F.R.D. 220, 224 (S.D.N.Y. 1987). Further, the
“mere statement by aparty that theinterrogatory [or request for production] was* overly broad,
burdensome, oppressive and irrelevant’ is not adequate to voice a successful objection.”
Josephs v. Harris Corp., 677 F.2d 985, 992 (3d Cir. 1982) (quoting Roesberg v.
Johns-Manville Corp., 85 F.R.D. 292, 296-97 (E.D. Pa. 1980)); seealso Oleson, 175F.R.D.
560 at 565 (“The litany of overly burdensome, oppressive, and irrelevant does not alone

constitute a successful objection to a discovery request.”) (citation omitted). “On the
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contrary, the party resisting discovery ‘ must show specificaly how . .. eachinterrogatory [or
request for production] is not relevant or how each question is overly broad, burdensome or
oppressive.’” 1d. at 992 (quoting Roesberg, 85 F.R.D. at 296-97); see also Oleson, 175
F.R.D. 560 at 565 (“ The objecting party must show specifically how each discovery request
isburdensome or oppressive by submitting affidavitsor offering evidencerevealing the nature
of the burden.”); Cipollone v. Liggett Group, Inc., 785 F.2d 1108, 1121 (3d Cir. 1986)
(holding that it is not sufficient to merely state a generalized objection, but, rather, objecting
party must demonstrate that aparticularized harmislikely to occur if the discovery be had by
the party seeking it); Degnan, 130 F.R.D. at 331 (D.N.J. 1990) (same).

In this case, the plaintiffs have failed to sustaintheir burden of demonstrating that the
discovery sought is outside the scope of Rule 26(b)(1). Rather, they have merely asserted
boilerplate objections that the discovery sought is vague, ambiguous, overbroad, unduly
burdensome, etc . . . without specifying how each request for production is deficient and
without articulating the particular harm that would accrue if they were required to respond to
CFC'sdiscovery requests. The following objections asserted by plaintiffsin responseto one
of CFC’ sdiscovery requestsisillustrative:

DOCUMENTREQUEST NO1: All documentsidentified,
or relied on, inyour answersto Counterclaim Plaintiff’ sFirst Set
of Interrogatories Directed to Counterclaim Defendant.

OBJECTIONS TO DOCUMENT REQUEST NO. 1. St
Paul objects to this request on the ground that the request is
oppressive, burdensomeand harassing. St. Paul further objectsto
this request on the ground that it is vague, ambiguous and
unintelligible.  St. Paul further objects that the request is
overbroad and without reasonable limitation in scope or time
frame. St. Paul further objectsthat therequest seeksinformation
that isprotected from disclosure by the attorney-client privilege,
the attorney work product doctrine and/or the joint interest or
joint defenseprivilege. St. Paul further objectsto thisrequest on
the ground that the request seeks information and documents
equally available to the propounding parties from their own
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records or from records which are equally available to the
propounding parties. St. Paul further objects that this request
failsto desi gEate the documents to be produced with reasonable
particularity.

In every respect these objections are text-book examples of what federa courts have
routinely deemed to beimproper objections. Indeed, an individual examination of the above-
mentioned objections is instructive. The first objection asserted by the plaintiffsto CFC’s
“Document Request No.1” isthat it isoppressive, burdensomeand harassing. Plaintiffsassert
these objections, however, without explaining, much less substantiating, how CFC’s request

Isoppressive, burdensomeand harassing. See Redland Soccer Club, Inc. v. Department of the

2Other examples of the same boilerplate, unsubstantiated, objections asserted by the
plaintiffsin response to CFC’ s document requests include:

DOCUMENT REQUEST NO. 4: All contracts, agreements, or communications of
any kind by and/or between you and lowa Banker’ s Insurance and Services, Inc.

OBJECTIONSTO DOCUMENT REQUEST NO.4: St. Paul objectsto thisrequest
ontheground that the information and documentsrequested are neither rel evant to the subject
matter of thisaction nor reasonably cal cul ated to lead to the discovery of admissibleevidence.
St. Paul further objects that the request is oppressive, burdensome and harassing. St. Paul
further objects [to] this request on the ground that it is vague, ambiguous and unintelligible.
St. Paul further objectsthat therequest isoverbroad and without reasonablelimitationin scope
of timeframe. St. Paul further objectsthat thisrequest failsto designate the documentsto be
produced with reasonable particularity.

DOCUMENT REQUEST NO. 5: All contracts or agreements between you and U.S.
Risk Underwriters, Inc.

OBJECTIONSTO DOCUMENT REQUEST NO.5: St. Paul objectsto thisrequest
ontheground that the information and documentsrequested are neither rel evant to the subject
matter of this action nor reasonably calculated to lead to discovery of admissible evidence.
St. Paul further objects that the request is oppressive, burdensome and harassing. St. Paul
further objectsthat therequest isoverbroad and without reasonablelimitation in scopeor time
frame. St. Paul further objects that this request fails to designate the documents to be
produced with reasonable particularity.



Army, 55 F.3d 827, 856 (3d Cir. 1995) (stating that the mere statement by a party that the
interrogatory wasoverly broad, burdensome, oppressiveandirrelevant isnot adequateto voice
asuccessful objection to aninterrogatory and that instead, the party resisting discovery must
show specifically how each interrogatory isnot relevant or how each questionisoverly broad,
burdensome or oppressive) (citation omitted); see also McLeod, Alexander, Powel & Apffel,
P.C. v. Quarles, 894 F.2d 1482, 1485 (5th Cir. 1990) (stating that the “party resisting
discovery must show specifically how . . . each interrogatory is not relevant or how each
guestion is overly broad, burdensome or oppressive” and then stating that “[w]e see no reason
to distinguish the standards governing responses to interrogatories from those that govern
responses to production requests.”) (citation omitted). Plaintiffs next object that CFC's
document request is vague, ambiguous and unintelligible. Similarly, plaintiffs assert these
boilerplate objections and fail to substantiate how CFC’s request is vague, ambiguous and
unintelligible. Paulsonv. CaseCorp., 168 F.R.D. 285, 289 (C.D. Cal. 1996); see also Burns
v. Imagine Films Entertainment, Inc., 164 F.R.D. 589, 592-93 (W.D.N.Y. 1996) (general
objections that discovery request was overbroad, vague and unduly burdensome were not
sufficiently specific to allow court to ascertain objectionable character of discovery request
and wereimproper); Chubb Integrated Sys. Ltd. v. National Bank of Washington, 103F.R.D.
52, 58 (D.D.C. 1984) (“General objections are not useful to the court ruling on a discovery
motion. Nor doesageneral objection fulfill [aparty's] burdento explainitsobjections.”). The
plaintiffs third objection to CFC’s request is based on the ground that it is overbroad and
without reasonable limitation in scope or time frame. Once again, plaintiffsfail to offer any
evidence or affidavitsin support of these objections. See Etienne v. Wolverine Tube, Inc.,
185 F.R.D. 653, 656 (D. Kan. 1999) (stating that a party resisting discovery on the grounds
that arequest isoverly broad, including any objectionto thetemporal scope of therequest, has
the burden to support its objection, unlesstherequest isoverly broad onitsface); accord Hilt
v. SFClinc., 170 F.R.D. 182, 186 (D. Kan. 1997).
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The plaintiffs’ fourth objection to CFC’s request is based on the ground that it seeks
information that is protected from disclosure by the attorney-client privilege, the attorney
work product doctrine and/or the joint interest or joint defense privilege. Initially, the court
notes that FED.R.CIV.P. 26(b)(5) requires:

Whenaparty withhol dsinformation otherwisediscoverableunder
these rules by claiming that it is privileged or subject to
protection astria preparation material, the party shall make the
claim expressly and shall describe the nature of the documents,
communications, or thingsnot produced or disclosed inamanner
that, without revealing information itself privileged or protected,
will enable other parties to assess the applicability of the
privilege or protection.

The plaintiffs’ objectionsfail to satisfy the requirements of Rule 26(b)(5). Specifically, the
plaintiffs boilerplate objectionsfail toidentify thelawyersinvolvedinthe conversations, the
peopl e present during the conversation, and a description of the nature of the communication
sufficient to enable CFC to assess the applicability of the claimed privilege. See Pahmv.
Hartford FireIns. Co., 193 F.R.D. 659, 662 (D. Colo. 2000); see also MMAR Group Inc. v.
DowJones & Co. Inc., 187 F.R.D. 282, 292 n.6 (S.D. Tex. 1999) (describing the assertion of
attorney-client privilege and work product doctrine as boilerplate objections); Athridge v.
Aetna Casualty & Surety Co., 184 F.R.D. 181, 190 (D.D.C. 1998) (stating that such general

objections such asattorney-client privilege and work product privilege aredisfavored); Miller

v. Pancucci, 141 F.R.D. 292, 302 (C.D. Ca. 1992) (stating that to properly claim
attorney-client privilege, the claimant must specifically designate and describethe documents
claimed to be within the scope of the privilege and to be reasonably precise in stating the
reasons for preserving their confidentiality) (citing United Statesv. Osborn, 561 F.2d 1334,
1339 (9th Cir. 1977)).

Moreover, asindicated previously, boilerplate objections are improper. Miller v. Pancucci,
141 F.R.D. 292 at 302 (citation omitted). The plaintiffs’ fifth objection to CFC’s



request isbased on the ground that it seeksinformation and documentsequally availableto the
propounding partiesfrom their own records or from recordswhich areequally availableto the
propounding parties. However, with respect to this objection, courts have unambiguously
stated that this exact objection is insufficient to resist a discovery request. See, e.g., City
Consumer Servicesv. Horne, 100 F.R.D. 740, 747 (D. Utah 1983) (stating that it is “not
usually aground for objection that the information is equally available to the interrogator or
isamatter of public record.”) (citing Petruskav. Johns-Manville, 83 F.R.D. 32, 35 (E.D. Pa.
1979)); Associated Wholesale Grocers, Inc. v. U.S, 1989 WL 110300, *3 (D. Kan. June?,
1989) (stating that defendant’s argument of equal accessibility is not sufficient to resist
discovery) (citing City Consumer Services). Nevertheless, plaintiffs assert this meritless
ground as abasisfor their objection.

Theplaintiffs’ sixthandfinal objectionto CFC’' sdocument request isontheground that
it fails to designate the documents to be produced with reasonable particularity. The court
agreesthat arequest for production of documents must describe the documentsrequested with
“reasonableparticularity.” See FED.R.CIV.P. 34(b) (stating that the request shall be set forth
with “reasonable particularity.”); see also Parsonsv. Jeffer son-Pilot Corp., 141 F.R.D. 408,
412 (M.D.N.C. 1992) (“Document requests . . . must be described with ‘reasonable
particularity.’”
upon “reasonable notice of what is called for and what isnot.” Parsons, 141 F.R.D. at 412.

). Thetest for reasonable particularity is whether the request places the party

Therefore, the party requesting the production of documents must provide “sufficient
information to enable [the party to whom the request is directed] to identify responsive
documents.” Kidwiler v. Progressive Paloverdelnsurance Co., 192 F.R.D. 193, 202 (N.D.
W. Va 2000); accord Nexxus Products Co. v. CVS New York, Inc., 188 F.R.D. 11, 20 (D.
Mass. 1999). Courts have interpreted the “particularity” requirement to mandate that a
responding party begiven sufficientinformationto enableit toidentify responsive documents.
See Mallinckrodt Chem. Works v. Goldman, Sachs & Co., 58 F.R.D. 348 (S.D.N.Y. 1973).
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Broad and undirected requestsfor all documentswhich relatein any way to the complaint are
regularly stricken as too ambiguous. See, e.g., Robbins v. Camden City Bd. of Educ., 105
F.R.D. 49, 60 (D.N.J. 1985); Gaison v. Scott, 59 F.R.D. 347, 353 (D. Haw.1973); see also
Holland v. Muscatine General Hospital, 971 F. Supp. 385, 392 (S.D. lowa1997) (stating that
“dl papers’ relied on in answering an entire set of interrogatories does not describe the
documents with the required “reasonable particularity”). Here, however, CFC's document
request doesnot fail the*“ reasonable particul arity” test. CFC’ srequest placestheplaintiffson
reasonable notice of what is called for and what is not. Specifically, CFC requested the
following from the plaintiffs: “All documents identified, or relied on, in your answers to
counterclaimplaintiff’ sfirst set of interrogatoriesdirectedto counterclaimdefendant.” While
not amodel of specificity, thisrequest does placethe plaintiffsupon reasonabl e notice of what
iscalled for and, thus, isnot so open-ended asto call simply for documentsrelated to aclaim
or defensein this action.

As demonstrated, the litany of plaintiffs' boilerplate objections are unsubstantiated
because they fail to show specifically how each discovery request isburdensome, oppressive
or any of the other grounds upon which they base their objections by submitting affidavits or
offering evidence revealing the nature of the objections. Moreover, thisis not a case where
one, or even two, of the six objectionsasserted by plaintiffsare obstructionist, boilerplateand
improper. Rather, every single objectionisobstructionist, boilerplate, frivolousand contrary

to federal law. Thiscourt will not countenance such abusive discovery tactics.

B. Sanctions Under Rule 26(Qg)
Rule 26(g) of the Federal Rules of Civil Procedureimposeson counsel and partiesan
affirmative duty to conduct pretrial discovery in aresponsible manner. See FED.R.CIV.P.
26(g), Advisory Committee Notes to 1983 Amendments. Improper discovery requests,

responses and objections are governed by Rule 26(g). Specifically, this rule provides, in
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pertinent part, that:

(2) The signature of the attorney or party constitutes a
certification that to the best of the signor's knowledge,
information, and belief, formed after a reasonable inquiry, the
request, response, or objection is:

(A) consistent with these rules and warranted by existing law or
agood faithargument for the extension, modification, or reversal

of existing law;

(B) not interposed for any improper purpose, such asto harassor
to cause unnecessary delay or needless increase in the cost of
litigation; and

(C) not unreasonably or unduly burdensome or expensive, given
the needs of the case, the discovery already had in the case, the
amount in controversy, and the importance of the issues at stake
in the litigation.

* * * *

(3)  If without substantial justification acertification is made
in violation of the rule, the court, upon motion or upon its own
initiative, shall impose on the person who made the certification,
the party upon whose behalf the request . . . is made, or both, an
appropriate sanction, which may include an order to pay the
amount of the reasonable expenses incurred because of the
violation, including areasonabl e attorney’ s fee.

FeD. R. Civ. P.. 26(g); Perkinsv. General MotorsCorp., 965 F.2d 597 600 (8th Cir. 1992).
ThisRuleallowsthe court to impose sanctions on the signer of adiscovery response when the
signing of the response is incomplete, evasive or objectively unreasonable under the
circumstances. Poole v. Textron, Inc. 192 F.R.D. 494, 498 (D. Md. 2000); see also
Chudasama v. Mazda Motor Corp., 123 F.3d 1353, 1372 (11th Cir. 1997) (stating that the
signature certifies that thefiling conformsto thediscovery rules, ismadefor proper purpose,
and does not impose undue burdens on the opposing party in light of the circumstances of the
case); Malautea v. Suzuki Motor Co., 987 F.2d 1536, 1545 (11th Cir. 1993), aff'g Malautea
v. Suzuki Motor Corp., 148F.R.D. 362, 374 (S.D. Ga. 1991) (uphol ding Rule 26(g) sanctions
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for a“ pattern of conduct” manifestingimproper purposethat consisted of meritlessobjections
to requestsasirrelevant or overly burdensome, and partial answersto discovery questionsthat
were evasive and misleading); accord Project 74 Allentown, Inc.v. Frost, 143 F.R.D. 77, 84
(E.D. Pa. 1992). It isthe responses themselves that are the proper object of Rule 26(Q)
sanctions. See, e.g., Legault v. Zambarano, 105 F.3d 24, 28 (1st Cir. 1997) (imposing
monetary sanction on client and counsel under Rule 26(g) for failure to produce documents
responsive to legitimate discovery requests); Gonsal vesv. City of New Bedford, 168 F.R.D.
102, 114-115 (D. Mass. 1996) (imposing $15,000 sanction on counsel for causing client to
respond falsely tointerrogatories). Moreover, even though defendant CFC inthiscasedid not
seek sanctions pursuant to FED. R. CIV. P. 26(g), the court has authority to make a sua sponte
determination as to whether Rule 26(g) sanctions should be imposed. FED. R. Civ. P.. 26(g)
(“If acertification is made in violation of the rule, the court, upon motion or upon its own
initiative,. . . .”); see also Dugan v. Smerwick Sewerage Co., 142 F.3d 398, 407 (7th Cir.
1998) (stating that Rule 26(g)(3) provides that the court either on its own motion or the
motion of a party shall impose an appropriate sanction upon the counsel who made the
certification and/or the party he or she represents); Project 74 Allentown, Inc. v. Frost, 143
F.R.D. 77,84 n.9 (E.D. Pa.1992) (“Even though the parties did not seek sanctions pursuant to
FED.R.CIV.P. 26(g) in their Motions, the court has the authority to make a sua sponte
determination as to whether Rule 26(g) sanctions should beimposed.”) (citing Apex Oil. Co.
v. Belcher Co. of New York, 855 F.2d 1009, 1014 (2nd Cir. 1988)).

The Advisory Committee Notes explain that “ Rule 26(g) imposes an affirmative duty
to engage in pretria discovery in aresponsible manner that is consistent with the spirit and
purposes of Rules 26-37. In addition, Rule 26(g) is designed to curb discovery abuse by
explicitly encouraging theimposition of sanctions. The subdivision providesadeterrentto. ..
evasion by imposing a certification requirement that obliges each attorney to stop and think

about the legitimacy of a discovery request, a response thereto, or an objection. . . .
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FeD.R.CIV.P. 26(g), Advisory Committee Notesto the 1983 Amendments. Under Rule 26(qg),
a“signature certifiesthat the lawyer has made areasonable effort to assure that the client has
provided al the information and documents available to him that are responsive to the
discovery demand.” 1d. “What isreasonableisamatter for the Court to decide on thetotality
of the circumstances.” 1d. “[U]nder Rule 26(g)(2) . . . [the subject of the inquiry] is the
thoroughness, accuracy and honesty (asfar ascounsel canreasonably tell) of theresponsesand
the processthrough which they have been assembled.” Poole, 192 F.R.D. 494 at 503 (citation
omitted). Moreover, Rule 26(g) “mandates that sanctions be imposed on attorneys who fail
to meet the standards established in the first portion of 26(g).” Id.

Rule 26(g) explicitly permits a court to require one who violates the Rule to pay the
opponent’s attorney’s fees and costs. Such an order is not, however, the only possible
sanction. The Advisory Committee' s Notesindicate that the “nature of sanctionsis a matter
of judicial discretion to be exercisedin light of the particular circumstances.” FED.R.Civ.P.
26(g), Advisory Committee Notesto the 1983 Amendments. The standard for imposing Rule
26(g) sanctionsis objective. 3 The court tests the signer’s certification under an objective
standard of reasonableness, except that it may inquire into the signer’ s actual knowledge and
motivation to determine whether a discovery request, response or objection was interposed
for an improper purpose. Oregon RSA No. 6 v. Castle Rock Cellular, 76 F.3d 1003, 1007
(9th Cir. 1996); accord Zimmerman v. Bishop Estate, 25 F.3d 784, 790 (9th Cir.), cert.

3 The objective standard requires that the attorney signing the discovery documents
under Rule 26(g)(2) make only areasonable inquiry into the facts of the case. Counsel need
not conduct an exhaustive investigation, but only one that is reasonable under the
circumstances. Relevant circumstances may include: (1) the number and complexity of the
issues; (2) the location, nature, number and availability of potentialy relevant witnesses or
documents; (3) the extent of past working relationships between the attorney and the client,
particularly in related or similar litigation; and (4) the time available to conduct an
investigation. Dixon v. Certainteed Corp., 164 F.R.D. 685, 691 (D. Kan. 1996).
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denied, 115 S. Ct. 637 (1994). Whilethereisno requirement that the court find bad faith to
find improper purpose, see Oregon RSA No. 6, 76 F.3d at 1008, outward behavior that
manifests improper purpose may be considered in determining objective improper purpose
deserving sanction. See Townsend v. Holman Consulting Corp., 929 F.2d 1358, 1366 (9th
Cir. 1990) (Rule 11 sanctions) .4 The certification by the signer is tested as of the time the
discovery paper is signed. The court must strive to avoid the wisdom of hindsight in
determining whether the certification was valid at the time of the signature, and all doubts are
to be resolved in favor of the signer. See, e.g., Bergeson v. Dilworth, 749 F. Supp. 1555,
1566 (D. Kan. 1990). However, each signing of a new discovery request, response, or
objection must be evaluated in light of the totality of the circumstances known at the time of
signing. Therefore, the practical import of Rule 26(Q) is to require vigilance by counsel
throughout the course of the proceeding. Chapman & Colev. Itel Container Int’l, B.V., 865
F.2d 676 (5th Cir.), cert. denied, 493 U.S. 872 (1989).

In this case, the principal signer and sole drafter of the discovery responsesis out-of-
state counsel .5 The court finds that under an objective standard of reasonableness, counsel’s
certification of the objections he asserted on behalf of the plaintiffs plummet far below any
objective standard of reasonableness. Indeed, every singleobjectionisnot only obstructionist
and frivolous, but, as demonstrated above, is contrary to the Federal Rules of Evidence and
well-established federal law. Under an objective standard, therefore, these objections

unequivocally demonstrateplaintiffs' obstructionist attitudetowardsdiscovery inthiscaseand

4“The standards for granting a Motion for Rule 26(g) sanctions are the same as the
standardsfor grantingaMotion for sanctionspursuanttoRule11.” Project 74 Allentown, Inc.
v. Frost, 143 F.R.D. 77, 84 (E.D. PA. 1992)

5Although local counsel isnot being sanctioned, the court notesthat, asasigner of the
discovery responses, he had an equal obligation to prevent the assertion of such boilerplate,
obstructionist, frivolous, and overbroad objections, which are contrary to well-established
federal law.
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further indicate to the court that they were interposed for an improper purpose. See
FeED.R.CIV.P. 26(g) (providing that the signature of the attorney certifiesthat the objectionis
not interposed for any improper purpose, such as to harass or to cause unnecessary delay or
needlessincrease in the cost of litigation); see also United Statesv. Kouri-Perez, 187 F.3d
1, 6 (1st Cir. 1999) (stating that Rule 26(g) forbids the interposition of a discovery request
by counsel “for any improper purpose, such asto harass,” FED.R.CIV.P. 26(g), and empowers
the court to impose an “appropriate sanction” for its violation). In delving into counsel’s
motivation for asserting these objections, however, the court understands that frustration
prompted himto assert these objections. Counsel explained in ahearing held on October 16,
2000, that he raised these objections “purely to reserve our positions,” and further explained:

What occurred was that once we saw how contentious the case
was, how difficult the case was, we knew we had to get counsel
who was right there in Sioux City. We went ahead and contacted
[local counsel] at that point. We were in abit of atizzy, and we
saw how very broad these requestswere. Wewere sort of caught
between counsel, and in some jurisdictions, Y our Honor—I'm
not saying that you think it’s correct—but in some jurisdictions
putting in general objections is something that’s okay if you
intend to amend those responses once you get yourself set. We
were having some difficulty on agreeing on deadlines and
extensions at that point.

Tr. 32-33. While the court finds the objections asserted by counsel to be obstructionist,
frivolous and deplorabl e, the court finds counsel’ s explanation for asserting these objections
believable, but not justifiable. Thisisso, notwithstanding that several of thediscovery requests
propounded by CFC were, themsel ves, unreasonably broad and vague. See Etienne, 185F.R.D.
653 at 656 (stating that aparty resisting discovery onthe groundsthat arequest isoverly broad
has the burden to support its objection, unlessthe request isoverly broad onitsface). CFC's
broad based requests did not give counsel carte blanche to assert such boilerplate and

obstructionist objections. This court will not tolerate these type of objections because not
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only do they disrespect the judicial process, but such objections thwart discovery’s purpose
of providing both parties with “information essential to the proper litigation of al relevant
facts, to eliminate surprise, and to promote settlement”. Jochims, 145F.R.D. 507 at 509. The
ability to conduct full, fair and thorough discovery goes to the heart and soul of our civil
justice system. “Rambo” style obstructionist discovery tactics like those employed here, if
not stopped dead in their tracks by appropriate sanctions, have aviruslike potential to corrupt
the fairness of our civil justice system.

In this light, abuse of the discovery process is avery serious matter. Indeed, these
objections are some of the most obstructionist, frivolous objections to discovery that the
undersigned has seen either in the practice of law, as a United States Magistrate Judge or as
aUnited StatesDistrict Court Judge. Because of the obstructionist nature of these objections,
the court is obligated to impose sanctions. See FED.R.CIv.P. 26(g)(3) (providing that if
without substantial justification a certification ismadein violation of Rule 26, the court shall
impose an appropriate sanction) (emphasis added). The court, however, will not impose a
monetary fine on counsel; rather, the court understandsthat counsel asserted these objections
in large part due to frustration, and, consequently, the court will craft its own, less severe,
sanction. See FED.R.CIV.P. 26(g), Advisory Committee Notes to the 1983 Amendments
(providing that the nature of sanctionsisamatter of judicial discretionto beexercisedinlight
of the particular circumstances). Accordingly, counsel shall be required to write an article
explaining why it isimproper to assert the objections that he asserted in this case. Counsel
shall submit the article to both a New Y ork and lowa bar journa (as distinguished from alaw
review), however, he is not required to mention in the article that it was written pursuant to a
sanctionorder. Counsel shall have 120 daysfrom December 1, 2000, in whichto comply with
thisorder. Inaddition, counsel shall submit an affidavit stating that he aloneresearched, wrote,
and submittedthearticlefor publication, indicating which journal s he submitted the articleto,

aawell as submitting a copy of the articleto thiscourt. Failureto comply with thisorder, by
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no later than April 9, 2001, may result in further sanctions.

[11. CONCLUSION
The question of whether plaintiffs’ counsel’s action infiling obstructionist discovery
responses warrants sanctions pursuant to Federal Rule of Civil Procedure 26(g) isbeforethe
court sua sponte. Based on the foregoing reasons, the court concludes that an appropriate

non-monetary sanction, as outlined above, iswarranted.

IT 1ISSO ORDERED.
DATED this 22nd day of November, 2000.

MARK W. BENNETT
CHIEF JUDGE, U. S. DISTRICT COURT
NORTHERN DISTRICT OF IOWA
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